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CRIMINAL LAW AMENDMENT (CRIMINAL PROPERTY) BILL 2004 
Second Reading 

Resumed from 8 April. 

MS S.E. WALKER (Nedlands) [8.39 pm]:  The Opposition supports this Bill but we will ask some questions 
about the provisions in the consideration in detail stage.  In a nutshell, this Bill involves amendments to the 
Criminal Code and the Sentencing Act with regard to criminal property.  The amendment to the Criminal Code 
follows on from a commonwealth government initiative, although, as one would suspect, the Attorney General 
did not mention that in his second reading speech.  It is part of a reform that follows on from a Bill that 
commenced operation at a commonwealth level on 1 January 2003.  I have not seen a copy of that Bill.  I have 
looked for it today and I have staff looking for it, but it is a shame that I did not find it before I stood.  
Nevertheless, this Bill is, in part, the State’s response to the commonwealth request for a referral of power from 
the States to the Commonwealth to pursue money-laundering activity detected using controlled operations 
extending over many months by, for example, the Australian Federal Police.  The request is a result of a series of 
resolutions related to terrorism and transnational crime that was agreed on at the Council of Australian 
Governments meeting in April 2002.  In this case, it was resolution 14.  You may remember, Mr Acting Speaker, 
that last year or the year before in this Parliament, Western Australia did refer power to the Commonwealth in 
relation to terrorism.  Having said that, the Commonwealth says that, in relation to this referral of power - which 
Western Australia is not granting under this Bill - it does not want to take over all the investigations of money 
laundering; just those that touch on commonwealth investigations.  The Commonwealth says that currently, 
under the Constitution, it is limited to dealing with offences that relate to commonwealth interests.  Its concern is 
that terrorists are increasingly laundering money through items such as diamonds, antiques, rare works of art, 
jewellery and cars.  Last year or the year before - I have certainly raised it in this Parliament - the Australian 
Institute of Criminology did some research on this; for instance, in relation to terrorists using diamonds in 
carrying out their activities.  A joint working group of the Standing Committee of Attorneys General looked at 
the issue and, after receiving an opinion from the commonwealth Solicitor General that said the Commonwealth 
would like the power but it is not necessary, was satisfied that the States individually could fill the gap.  This Bill 
is an attempt by Western Australia to fill the gap the Commonwealth claims exists in legislation covering money 
laundering. 

Currently, under the chapter of the Western Australian Criminal Code entitled “Accessories after the fact and 
property laundering”, section 563A, entitled “Property laundering”, reads, in part - 

(1) A person who -  

(a) in Western Australia engages, directly or indirectly, in a transaction that involves; or 

(b) brings into Western Australia, or in Western Australia receives, possesses, conceals, 
disposes of or deals with, 

any money or other property that is the proceeds of a major offence is guilty of a crime and is 
liable to imprisonment for 20 years. 

This Bill deletes the word “major”, so that the section will now cover all offences, and inserts a new subsection 
(1a).  I would be interested to hear from the Attorney General or his adviser, who will be captured by this new 
subsection, which reads - 

For the purpose of deciding whether money or other property is proceeds of an offence, the money or 
other property does not cease to be proceeds of an offence only as a result of - 

(a) being credited to an account; or 

(b) being given away, or exchanged for other property that is not proceeds of an offence. 

An example of that might be someone receiving money for the trafficking of heroin and then purchasing 
diamonds.  I presume that this subsection means that, just because the money has been transferred, it does not 
cease to be the proceeds of an offence.  The Bill also amends section 563A(3), which currently reads, in part - 

In this section -  

“major offence” means -  

(a) indictable offence; or 

(b) act or omission that occurred outside Western Australia and would, if it had occurred 
inside Western Australia, have constituted an indictable offence; 

The amendment will substitute the following words - 
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“offence” means an offence against a law of Western Australia, the Commonwealth, another State or a 
Territory; 

A new section 563B will be inserted, dealing with property used in connection with an offence.  I am happy to 
deal with that, and other issues relating to the Criminal Code, in depth during consideration in detail.   
The second Act amended by this Bill is the Sentencing Act 1995.  Mostly, that amendment is about correcting 
the effect of court decisions.  I understand there have been three, although I am aware of only one - Mada v the 
Queen, in the Western Australian Court of Appeals, which was delivered on 17 January 2003.  The Bill amends 
section 8(3) of the Sentencing Act.  I will turn to that judgment by Justices Murray, Templeman and Rolfe.  It 
concerned the appeal against the sentence for a person who was declared a drug trafficker for the possession of 
heroin with intent to sell or supply.  I will not go into the facts of the case, but at page 5 of the decision, one of 
the judges states - 

Another matter which the respondent agrees should not only have resulted in a reduction in the 
sentences imposed, but which overall should have resulted in a reduction of about a year, was the fact 
that, as a result of his commission of these offences, all the applicant’s assets were confiscated, despite 
the fact that they were unconnected to the proceeds of the commission of any offence. 

As I understand it, that came about in the following way.  On the conviction of the applicant for these 
offences, the Court declared him to be a drug trafficker under the Misuse of Drugs Act . . . That was a 
declaration which the Court was required to make . . . and it has the effect that under the Criminal 
Property Confiscation Act 2000 (WA), s 8(1), all the property owned or effectively controlled by the 
applicant at the time the declaration is made and all property previously given away, is confiscated and, 
effectively at that point, forfeit to the Crown. 

In my view, the respondent’s concession that regard should have been had to this matter (and patently 
the sentencing Judge did not do so) was rightly made in the circumstances of this case. 

The judge considers the provisions of different Acts in Western Australia, and states further in the judgment - 

The Sentencing Act, s 8(3), provides: 

“The fact that property derived or realised, directly or indirectly, by the offender, or that is 
subject to the effective control of the offender, as a result of the commission of the offence is 
forfeited to the Crown under a written law is not a mitigating factor.” 

. . .  

In my opinion, the reality of what occurred in this case is that in the loss of his assets, the applicant 
suffered a significant punishment additional to that to be imposed by the sentencing Court.  The 
relevant facts were put before his Honour.  His assets were listed.  It was known that they would be lost 
and the Court was told that their net value amounted to nearly $55,000, comprised of his share of the 
equity in his former matrimonial home jointly owned with his wife, a motor vehicle in the applicant’s 
name, a motor vehicle in his wife’s name, cash, furniture, a computer and money in the bank.  The view 
to which I have come, that this was a matter of significant mitigation of punishment is, I think, 
consistent with the previous decisions of this Court -  

He then names a series of decisions by the court, and continues - 

although each of those cases concerned a different legislative scheme.  In the result, I would not dissent 
from the overall allowance of a year -  

That is, a year for the $55 000 - 

and I agree that this may be effectively achieved by reducing the punishment for each offence by 
6 months . . .  

This decision refers to the Criminal Property Confiscation Act 2000, which was a coalition Act, and came into 
effect just before the last election.  The court was looking at the combination of that Act and the Sentencing Act.  
It came to a decision that when a drug trafficker, for instance, forfeited some of his assets, that could be used as a 
mitigating feature.  Mada’s sister, Margaret Ritchie, appeared on other drug trafficking charges in August last 
year in the District Court, and as a result of the decision in Mada v the Queen, the judge in that matter used the 
decision in the case of Mada to give a discount to his sister, because she had had assets or property valued in the 
region of $200 000 to $500 000 confiscated.  This amendment to the Sentencing Act leaves no doubt that it is 
repealing section 8(3) of that Act and replacing it with the following - 

(3) The fact that criminal property confiscation has occurred or may occur is not a mitigating 
factor. 
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(3a) However, except in the case of derived property, facilitation by the offender of criminal 
property confiscation is a mitigating factor. 

As I understand it, that is where the criminal, the offender, has assisted the authorities to locate or has owned up 
to the assets.  A few other provisions are consequential and I am sure the Attorney General, who is very 
knowledgable on issues of crime, will explain them during consideration in detail.  The Opposition supports this 
Bill.   

MR J.A. McGINTY (Fremantle - Attorney General) [8.51 pm]:  I thank members opposite for their indication 
of support.  As the member for Nedlands has indicated, this Bill was influenced by discussion initially at the 
Council of Australian Governments and then later at the Standing Committee of Attorneys General.  In the 
fourth paragraph of my second reading speech on 8 April at page 2021 of the Hansard, I said - 

All other state and territory Attorneys General support the strengthening of state money and property 
laundering laws.  The Director of Public Prosecutions has also been consulted and supports this Bill.  
The Government acknowledges the significance of money laundering to terrorist activities and this Bill 
reflects the Government’s commitment to ensuring the existence of an effective national regime to 
prevent money laundering. 

The federal Government did seek a reference of powers over this matter.  That was rejected not only by Western 
Australia, which has traditionally been averse to a reference of powers, but also by each other State and Territory 
on the basis that that was not necessary and that existing and proposed state laws in relation to money and 
property laundering could adequately deal with the matter.  That was particularly so in the terrorist context, in 
which an amalgam of commonwealth and state laws will, following the passage of this legislation, adequately 
cover the field.  Any other comments can be adequately made during the consideration in detail stage.  

Question put and passed. 

Bill read a second time. 

Consideration in Detail 

Clauses 1 to 3 put and passed.  

Clause 4:  Section 563A amended -  
Ms S.E. WALKER:  It has been interesting to look at this issue.  I am looking at the second reading speech of 
the Proceeds of Crime Bill 2002 by the then federal Attorney General, Mr Daryl Williams, member for Tangney, 
for Wednesday, 13 March 2002 in the Commonwealth Parliament.  As I said in my second reading contribution, 
this amendment follows an initiative of the Commonwealth Government.  Mr Williams said - 

The purpose of the Proceeds of Crime Bill 2002 is to greatly strengthen and improve Commonwealth 
laws for the confiscation of proceeds of crime. 

The Attorney General snaffled his words in his second reading contribution by saying - 

All other state and territory Attorneys General support the strengthening of state money and property 
laundering laws. 

Under proposed section 563A we see, firstly, the deletion of “major” from the range of offences caught under 
this section.  Can the Attorney General tell me generally what that means, and why he is reluctant to give the 
referral of power to the Commonwealth? 

Mr J.A. McGINTY:  Section 563A of the Criminal Code, headed “Property laundering” refers in section (1) to 
any money or other properties that are the proceeds of a major offence.  “Major offence” is then defined in 
subsection (3) as - 

(a) indictable offence; or 

(b) act or omission that occurred outside Western Australia and would, if it had occurred inside 
Western Australia, have constituted an indictable offence; 

The existing provisions of the Criminal Code relate to only indictable offences.  It was thought appropriate to 
expand that to all offences.  By deleting the reference to “major offence”, we have expanded the range of 
offences to which this particular level will now apply.  We have broadened its impact.  The second question 
posed by the member for Nedlands - 

Ms S.E. Walker:  By deleting the word “major”, what sort of property laundering offences would be captured?  
Can the Attorney General give me some examples. 
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Mr J.A. McGINTY:  I am able to refer immediately to two examples: firstly, corporate offences under the 
Corporations Law, which might be offences that are not classified as indictable; secondly, firearms offences, 
which again would not be indictable but nonetheless would be caught by this more expansive definition. 

Ms S.E. Walker:  Under the Corporations Law, would that be the commonwealth prosecution service; and would 
firearms offences be commonwealth or state offences? 

Mr J.A. McGINTY:  The firearms offences are all state offences.  Corporate law is now regulated by the 
Commonwealth following the references agreed to in 2001 when the commonwealth legislation was carried 
forward to give effect to the regulation of corporations at a commonwealth level, but the important thing is that it 
does not matter whether it is a commonwealth or state law.  The relevance of the definition of “offence”, which 
triggers this section, means an offence against a law of Western Australia, the Commonwealth, another State or a 
Territory.  Therefore, the origin of the law itself does not matter.  The state Director of Public Prosecutions is 
empowered when a breach of any law, commonwealth or state, has occurred, to use these provisions in this 
section of the Criminal Code.  

The member also asked why reference to power was not agreed.  Property laundering is traditionally enforced by 
the Police Services of the States.  It was thought that, by improving the property and money laundering 
provisions of the Criminal Code, the enforcement and prosecution, which have traditionally been done by the 
States, would enable the entire field to be covered so that no gap would be left.  That would mean that a problem 
no longer existed with using, cooperatively, either state or federal laws to make sure that the entire field, 
including terrorism, for instance, was covered, which was the justification given for the Commonwealth’s 
seeking the reference of power.  

Ms S.E. WALKER:  I note that the Commonwealth was concerned.  Will the Attorney General advise whether 
any gaps remain?  Is there a possibility of any gaps in the law arising now and, if so, can he give me an example?   

Mr J.A. McGINTY:   This matter was debated extensively by the Standing Committee of Attorneys General.  
The view was put by the state Attorneys, including me, that with these amendments being made in each State, 
the entire field was covered and no gaps were left in the arsenal that is available to law enforcement agencies 
when dealing, for instance, with terrorism.  It is our view that no gaps are left in the law.  The Commonwealth, 
as it does, was seeking a reference of power in this particular area.  It is not something that we are happy to see 
handed over to the Commonwealth in any event; it is traditionally the State’s responsibility.  Every State and 
Territory took the view that amendments to state laws completely covered the field and it was not possible for 
the Commonwealth to then point to any areas that would be left.  The Commonwealth, of course, had a different 
view.  

Ms S.E. Walker:  What was it? 

Mr J.A. McGINTY:  The Commonwealth wanted to see a reference of power and it put an argument that I could 
not follow logically about how there might still be a gap in the law.  I could not follow it and neither could 
anyone else there.  I am trying to remember who it was, but I think Philip Ruddock put the final plea and 
everyone was left scratching their heads because no-one could understand what he was saying when he was 
pointing to the pot.   

Ms S.E. Walker:  You will be familiar with that.  

Mr J.A. McGINTY:  Indeed I am, having spent some time in here listening to the Opposition!   

Mrs C.L. Edwardes:  We are being nice!   

Mr J.A. McGINTY:  We are.  It is my view and that of the other States and Territories that no gaps remain in the 
law, but it is not the view of the Commonwealth.   

Ms S.E. Walker:  Does the Commonwealth see some gaps in Western Australia’s law?  Does the Attorney 
General have an opinion on that?   

Mr J.A. McGINTY:  Yes, and there are no gaps left.   

Ms S.E. Walker:  Do you have an opinion from the Commonwealth that this legislation will not cover gaps?   

Mr J.A. McGINTY:  Philip Ruddock put to the States and Territories some theoretical possibilities of how a gap 
could emerge.  I could not follow his argument and I did not agree with him.  

Ms S.E. Walker:  When he was speaking, had he seen the changes the Attorney General was proposing to make 
to the code?  

Mr J.A. McGINTY:  I understand that they are similar to the changes that have been made in the other States.   
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Ms S.E. Walker:  The other States, apart from Queensland and Tasmania, do not have a code.  The codes of 
Queensland and Tasmania are not the same as our code. 

Mr J.A. McGINTY:  I do not recollect whether he could sustain his argument once these changes were made. 

Ms S.E. Walker:  They hadn’t been drafted then. 

Mr J.A. McGINTY:  I could neither follow nor agree with the argument he put in any event.  

Ms S.E. WALKER:  Will the minister explain proposed section 563A(2)?   

Mr J.A. McGINTY:  The situation is precisely as the member for Nedlands described in her second reading 
contribution; that is, the money or other property does not change its character as a result of some dealings with 
that money.  In other words, the proceeds of an offence will remain the proceeds of an offence regardless of 
whether they are paid into a bank account or otherwise dealt with.  For example, even though they might be an 
amount of credit to a bank account or given to someone else, they will retain that character.  People cannot avoid 
the law by dealing with the money in question.  

Ms S.E. Walker:  Can they avoid the law now?   

Mr J.A. McGINTY:  I am told that they can.   

Ms S.E. Walker:  By putting the proceeds into a bank account?   

Mr J.A. McGINTY:  They can avoid the law by treating the proceeds in certain ways.  I do not know whether the 
law is avoided by specifically putting the proceeds into a bank account.  However, I am told that proceeds 
change character by being used and dealt with.  

Clause put and passed.  

Clause 5:  Section 563B inserted - 
Ms S.E. WALKER:  Will the minister explain the first two proposed subsections of this proposed section? 

Mr J.A. McGINTY:  This clause is the heart of the amendments in question.  When a person deals with money 
or property that is being used or is intended to be used in connection with an offence, the person is guilty of the 
property laundering offence.  Examples might well be someone who has a briefcase full of money for the 
purpose of buying drugs, or someone who brings guns into the State for the purpose of committing an offence.  
The present law relates to an offence only after it has been committed and does not relate to the acts preparatory 
to that.  The essence of what we are trying to deal with here is when someone intends to use money or property 
for the commission of an offence.  That is what now triggers the offence; whereas, in the past, it was only after 
the event that that money or property could be said to have been laundered.  It is, of course, important to 
consider not only proposed subsections (1) and (2) but also proposed subsection (3); that is, the offences 
available to a person who is charged under this proposed section.  Proposed subsection (4) is important because 
it requires the consent of the Director of Public Prosecutions for any prosecution to be launched here, given the 
breadth of this proposed section and the need for the State’s top prosecutor to personally endorse a prosecution 
in this matter to avoid its capricious use.  

Clause put and passed.  

Clause 6:  The Act amended -   
Ms S.E. WALKER:  Section 8(3) of the Sentencing Act states -  

The fact that property derived or realized, directly or indirectly, by the offender, or that is subject to the 
effective control of the offender, as a result of the commission of the offence is forfeited to the Crown 
under a written law is not a mitigating factor.  

That is repeated in proposed new section 8(3) under clause 7, which states -  

The fact that criminal property confiscation has occurred or may occur is not a mitigating factor. 

How does that improve the situation?  I understand that there is a qualification in proposed subsection (3a).  How 
will that improve the situation?   

Mr J.A. McGinty:  I still think that the member is referring to clause 7, but I will answer the question.   

Ms S.E. WALKER:  I am sorry, it is clause 7.  I am looking at clause 7, and the Attorney General is looking at 
clause 6, which has not been passed yet.  Is that what the Attorney General is saying?   

Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  Oh, right. 
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Mr J.A. McGINTY:  I am happy to answer the question.   

Ms S.E. Walker:  I have the flu.   

Mr J.A. McGINTY:  The existing section 8(3) of the Sentencing Act relates to only one category of confiscated 
property; that is, crime derived or things that are directly the proceeds of crime.  Other categories of property are 
confiscated under the Criminal Property Confiscation Act.  A drug trafficker, for instance, forfeits everything 
that he owns regardless of whether it was related to the crime.  Other categories of property also are confiscated.  
Perhaps confiscation with regard to drug trafficking will provide the simplest example.  Section 8(3) of the 
Sentencing Act states -  

The fact that property derived or realized, directly or indirectly, by the offender, or that is subject to the 
effective control of the offender - 

These are the key words -  

as a result of the commission of the offence is forfeited to the Crown under a written law is not a 
mitigating factor. 

In other words, property that is forfeited that is derived only from the commission of an offence is the only 
property that is not a mitigating offence at the moment.  Anything else, such as in the case of the drug trafficker 
who forfeits property that is not related to an offence, can be a mitigating factor.   

Ms S.E. Walker:  Would a plumber, for example, who purchased a home before he started drug trafficking 
forfeit the home that he bought before he started drug trafficking?   

Mr J.A. McGINTY:  Yes.   

Ms S.E. Walker:  Would he forfeit anything else that he bought before he started drug trafficking?   

Mr J.A. McGINTY:  Yes.   

Ms S.E. Walker:  Is that the issue Tom Percy, QC jumps up and down about? 

Mr J.A. McGINTY:  I am aware that Tom Percy has raised this issue.  I have spoken to constituents from 
Fremantle whose children, generally speaking, have been found to be trafficking in drugs and who have 
consequently lost everything.  I will give a simple example of some parents who gave their child a title to some 
land as a twenty-first birthday present, I think.  The offspring then dealt in drugs and lost the property.  The 
parents considered that to be unfair.  They said it had nothing to do with the offences their child had committed; 
the property was given directly to the child by the parents.  There are other similar examples of which I am sure 
the member is aware.  They are currently not caught by this prohibition on what can be taken into account as 
mitigating factors.  In the future -  

Ms S.E. Walker:  It will be a mitigating factor.   

Mr J.A. McGINTY:  It is currently able to be presented as a mitigating factor in those types of cases.  The person 
to whom I have referred has also been penalised by losing that house.  In the future, that will not be a relevant 
mitigating factor, subject to the proviso the member for Nedlands referred to in the second reading debate.  
Currently the well-heeled criminal who forfeits property to the State gets a lighter sentence if he loses that 
money.  An impecunious offender gets the full sentence because he does not have property he can forfeit.  There 
is an issue of equity in this.  It offends my sense of justice that somebody -  

Ms S.E. Walker:  We are dealing with debt with children.  I do not have a problem with it.   

Mr J.A. McGINTY:  Yes.  That is it in a nutshell  

Ms S.E. WALKER:  The subtle difference in proposed section 8(3a) in clause 7 is that now if the offender 
facilitates finding all other property but derived property, that will count as a mitigating factor.   

Mr J.A. McGinty:  Yes, an analogy is somebody who pleads guilty at an earlier time or who cooperates with the 
police to save the victim the ordeal of going through the trial and things of that nature.  Offenders are given a 
reduced sentence on that account.  Similarly, it will become a mitigating factor when someone cooperates with 
the confiscation of his property.  It is the cooperation rather than the confiscation that becomes a mitigating 
factor.   

Clause put and passed. 

Clause 7:  Section 8 amended -  
Ms S.E. WALKER:  Would the Attorney General explain subclause (2) and how the Government is changing the 
definition of “criminal property confiscation” under the Criminal Property Confiscation Act 2000 and how it 
relates to this clause?   
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Mr J.A. McGINTY:  The definition of “criminal property confiscation” refers, firstly, to any confiscation under 
the Criminal Property Confiscation Act and, secondly, to confiscation or forfeiture to the Crown of derived 
property under any other written law.  I am told an example is the fisheries Act, and no doubt there are other 
provisions in other Acts that make allowance for the property to be forfeited or confiscated in particular 
circumstances.  For the sake of clarity, it is in not only the Criminal Property Confiscation Act but also any other 
Act.  The derived property is popularly regarded as being the proceeds of crime.  For example, if someone who 
robbed a bank had the money and facilitated the confiscation of that money, no discount should be offered on 
account of money that is directly derived from the crime itself being confiscated.  Proposed section 8(6) spells 
out that in a way that complements the existing provisions in section 8(3) of the Sentencing Act.   

Clause put and passed.   

Clause 8:  Section 16 amended - 

Ms S.E. WALKER:  I think there is a typographical error in this clause.  “Crown” is written into the provision 
twice.  I am shocked.   

Mr J.A. McGinty:  So am I.   

Ms S.E. WALKER:  We will reinstate “Crown” when we get elected next year.  Can the minister explain that 
clause?   

Mr J.A. McGINTY:  There was a minor rebellion by parliamentary counsel when drafting the Bill.  They refused 
to change “Crown” on the basis that the Sentencing Act has the word “Crown” appearing constantly throughout 
it and we need to maintain internal consistency within the legislation.  Perhaps when the Sentencing Act is 
reviewed next, that can be properly adjusted.   

Ms S.E. Walker:  We will do that.   

Clause put and passed. 

Title put and passed.  

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr J.A. McGinty (Attorney General), and transmitted to the Council. 
 


